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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/469080
Published in the Official Gazette on October 7, 2008
Trademark: CELLGENESIS

Cell Genesys, Inc., Opposition No.: 91189555

Opposer,
APPLICANT'S MOTION FOR JUDGMENT
V. FOR FAILURE TO PROSECUTE

CellCeuticals Skin Care, Inc.,

Applicant.

Pursuant to 37 C.F.R. §2.132(a), CellCeuticals Skin Care, Inc.
(“Applicant”) files this Motion for Judgment due to Opposer Cell Genesys, Inc.’s
(“Opposer”) failure to prosecute and prove its case, and respectfully requests that
judgment be rendered against Opposer and that the above referenced
Opposition proceeding be dismissed, with prejudice, on the grounds of failure by

Opposer to prosecute this matter.

By Order of the United States Trademark Trial and Appeal Board dated
September 14, 2009, the 30-day testimony period for the party in Opposer’s
position closed on July 7, 2010. To the best of Applicant’s knowledge Opposer
has not taken any testimony of its own or offered any other evidence in this
matter. Opposer has not requested an extension of its time period within which
to do so, much less contacted counsel for Applicant with respect to any extension

of Opposer’s testimony period or other trial dates. To the contrary, as shown in
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the attached correspondence from Opposer dated June 24, 2010, counsel for
Opposer has stated “[flor business reasons, our client has decided to withdraw

the opposition against CELLGENESIS.”

It is respectfully submitted that there is no “excusable neglect” on the part
of Petitioner in this proceeding, only a lack of interest in pursuing the matter, as
evidenced by the fact that Opposer served no discovery whatsoever on Applicant

and failed to take any discovery during its testimony period.

The opening of Applicant’s testimony period begins July 22, 2010. Thus

this Motion is timely filed.

WHEREFORE, Applicant respectfully requests that the above-referenced
Opposition proceeding be dismissed, with prejudice, due to Opposer’s failure to

prosecute.

Dated: July 14, 2010 Respectfully Submitted,

. /ZM%(

Louis C. Paul & Associates, PLLC
Attorneys for Applicant

150 East 58" Street, 34" Floor
New York, NY 10155

Tel - 212.223.8200

Fax — 212.223.8259

Opposition No. 91189555 20f2



Saturday, july 10, 2010 3:26 PM

Subject: Trademark Opposition: Cell Genesys v. CellCeuticals
Date: Thursday, June 24,2010 7:13 PM

From: Bush, Chelseaa <cbush@orrick.com>

To: Louis C. Paul Ipaul@cosmeticslaw.com

Conversation: Trademark Opposition: Cell Genesys v. CellCeuticals

l_outs,

For business reasons, our client has decided to withdraw the opposition against CELLGENESIS. Please sign
and PDF me the attached withdrawal request so that we may file it with the TTAB and terminate the
proceeding.

Thank you, Chelseaa

Assocmter

ORRICK, HERRINGTON & SUTCLIFFE LLP
THE ORRICK BUILDING

405 HOWARD STREET

SAN FRANCISCO, CA 94105

tel 415-773-4292

fax 415-773-5759

cbush@orrick.com

"EMF <orrick.com>" made the following annotations.

IRS Circular 230 disclosure:

To ensure compliance with requirements imposed by the IRS,
we inform you that any tax advice contained in this
communication, unless expressly stated otherwise, was not
intended or written to be used, and cannot be used, for
the purpose of (i) avoiding tax-related penalties under
the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any tax-related matter(s)
addressed herein.
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NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY THE
INTENDED RECIPIENT OF THE TRANSMISSION, AND MAY BE A
COMMUNICATION PRIVILEGED BY LAW. IF YOU RECEIVED THIS E-
MAIL IN ERROR, ANY REVIEW, USE, DISSEMINATION,
DISTRIBUTION, OR COPYING OF THIS E-MAIL IS STRICTLY
PROHIBITED. PLEASE NOTIFY US IMMEDIATELY OF THE ERROR BY
RETURN E-MAIL AND PLEASE DELETE THIS MESSAGE FROM YOUR
SYSTEM. THANK YOU IN ADVANCE FOR YOUR COOPERATION.

For more information about Orrick, please visit
http://www.orrick.com/
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CERTIFICATE OF SERVICE

The undersigned certifies that on this 14™ day of July 2010, a copy of the
foregoing Motion for Judgment for Failure to Prosecute was caused to be served
upon counsel for Opposer Cell Genesys, Inc. by depositing the same with the

United States Postal Service with sufficient postage as first-class mail in an
envelope addressed to:

Beth M. Goldman
Chelseaa Bush
Orrick, Herrington & Sutcliffe LLP
405 Howard Street
San Francisco, CA 94105

By:

Perry K/on Q

Senior Paralegal
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